GENERAL CONDITIONS OF SALE AND DELIVERY OF
HYBRID TURKEYS
(Turkey Breeder Division of Hendrix Genetics)

Article 1: Definitions
1. The Seller: Hybrid Turkeys, A Division of Hendrix Genetics Limited, a
company registered in the Province of Ontario, Canada, whose registered
office address is 650, Riverbend Drive, Suite C, Kitchener, Ontario, Canada,
N2K 3S2;
2. Goods: moveable goods including livestock and/or derivatives therefrom and,
where applicable, services provided by the Seller;
3. The Buyer: the party to whom the quotation or tender is offered, and/or the
party with whom the Seller has concluded an agreement or to whom services
have been provided.

Article 2: Applicability
1.

These general conditions shall apply to all agreements concluded with the
Seller, to all its quotations, tenders and to all deliveries and services provided
by the Seller.

2.

Agreements need not be concluded or confirmed in writing. If the agreement
has been concluded or confirmed in writing, for example by means of an order
confirmation, this written document shall be regarded as a legally binding proof
of contract between the parties, subject to evidence to the contrary. The Seller
shall at no time be bound by actions and/or verbal agreements between
unauthorised representatives, unless these agreements are confirmed on
behalf of the Seller in writing by authorised persons.

Article 3: Conclusion of the agreement
1.

A verbal or written quotation from the Seller is always free of obligation, even if
it specifies a fixed term for acceptance, unless in addition to this fixed term for
acceptance the Seller has also specified that the quotation is irrevocable. If
such a term is not specified by a written quotation, the Seller can withdraw the
said quotation within five working days following receipt of the Buyer’s notice of
acceptance, or, if this acceptance has not yet been given, the Seller can
regard the quotation as having become void after four weeks following the date
on which the offer was made, without the Seller being obliged to issue any
notification to this effect.

2.

Notifications of acceptance, which may or may not take the form of an order
confirmation by the Buyer, which contain substantial additions, restrictions or
other amendments shall be deemed to constitute a new offer and shall be
regarded as superseding the previous offer. For the purposes of this Article,
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substantial additions, restrictions or other amendments are taken to include
supplementary or divergent conditions relating to price, method of payment,
the place and time of the delivery, inspection, the extent of liability of one of
both parties vis-à-vis a third party and the settlement of disputes.
3.

An acceptance, which may or may not take the form of an order confirmation,
which does not contain substantial additions or deviations from the offer shall
be deemed to constitute an agreement unless the Seller objects to the
additions with immediate effect.

4.

If the Buyer accepts the offer with reference to other general conditions, these
other general conditions shall be invalid and only the Seller’s general
conditions shall be applicable. If the Buyer accepts the offer with reference to
other general conditions, stating that the applicability of the general conditions
of the Seller are explicitly rejected, then Article 3 paragraph 2 shall be
applicable and the acceptance shall be regarded as a rejection of the offer and
simultaneously as a counter offer.

Article 4: Delivery, risk and inspection
1. Unless explicitly agreed otherwise in writing, delivery will be ‘ex works’ by the
Seller in accordance with the latest version of the Incoterms (issued by the
International Chamber of Commerce). The Buyer has the right to inspect the
goods prior to delivery, provided the Seller has been notified in time.
2. The agreed to death/loss percent rate in the delivered Goods shall be accepted
by the Buyer and shall not influence the price or payment due to the Seller,
unless specifically contracted otherwise.
3. Complaints will only be considered if they are notified immediately to the Seller in
writing, but ultimately within twenty four hours (24) following delivery by the
Seller, of the onset of disease or clinical signs of disease or losses stating
accurately the nature and grounds for complaint and
a. the Buyer consigns dead birds, under the supervision of the Seller if he
so requires, to a state recognized veterinary surgeon and
b. such veterinary surgeon after conducting a post-mortem certifies in
writing that the death of the birds was caused by a condition present at
the date of delivery.
4. If the Buyer issues a complaint and this complaint is found to relate to a
deficiency attributable to the Seller, the Seller shall at his sole discretion replace
the said goods, subject to the conditions contained in the agreements concluded
between the parties and in these general conditions, or else in the form of a pro
rata discount on the price if the inadequacy or deficiency is only of a minor nature
or only affects a small part of the delivery. The Buyer must give the Seller a
reasonable period of time in which to complete this rectification and if so
requested by Seller, the Buyer will return to Seller the replaced goods.
5. The delivery periods quoted shall at no time be regarded as absolute unless
otherwise expressly agreed in writing. In the event of a delay, the Seller must be
sent a written notification declaring that he is in default. If the Seller fails to
comply with his delivery obligations due to force majeure the Buyer shall only be
entitled to cancel the agreement when the Seller has been notified in writing that
the Buyer wishes to exercise his right to cancel the agreement if the said
agreement has not been fulfilled within 6 (six) weeks of the aforesaid written
notification.
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6. The Seller shall be deemed to have met his delivery obligation if and as soon as
within the agreed delivery period the Buyer has been informed that the goods to
be delivered are ready for dispatch, unless otherwise explicitly agreed in writing.
7. If the goods delivered by the Seller cannot be accepted for reasons that are not
(and cannot be) attributable to the Seller, the Seller shall be entitled to store
and/or sell the said goods at his sole discretion. All the associated costs and
losses sustained by the Seller shall be for the account of the Buyer. This does
not affect the Seller’s other rights in respect of the Buyer.
8. Unless explicitly agreed otherwise in writing, the risk of damage, loss, theft and
destruction of the goods shall be borne by the Buyer from the moment of
delivery.
9. The Seller reserves the right to deliver the goods in batches, in which case each
consignment shall be deemed to constitute an independent agreement to which
these general conditions shall apply.
10. Unless specifically agreed otherwise in writing, the Seller shall determine the
method of transport, shipping, packaging, etc.
11. The Seller retains the right to charge the Buyer for payment for any durable
packaging materials used which shall be duly listed on the invoice.

Article 5: Price
1.

The price that the Buyer shall be deemed to pay is the price as agreed with the
Seller.

2.

All the prices shall be applicable without discount or surcharge and are
exclusive of tax and duties as applicable at the time of the delivery, unless
explicitly agreed otherwise in writing.

3.

The Seller is entitled to amend the agreed price and to charge this fully to the
Buyer, if after the said agreement has been concluded one or more cost price
factors have changed.

4.

If, due to any act or failure on the part of the Buyer, VAT is incorrectly charged
or omitted, the Buyer shall be fully liable. The Buyer shall indemnify the Seller
against all related claims made by third parties.

Article 6: Payment
1.

Payment shall be effected by means of an irrevocable letter of credit, unless
expressly agreed otherwise in writing. The said letter of credit must be
confirmed by a reputable bank as acknowledged by the seller within the period
agreed between the parties, in default of which the agreement shall be
deemed to have been cancelled, without prejudice to the obligation by the
Buyer to compensate the Seller for any damages sustained, at that time and in
the future.

2.

In other cases, if expressly agreed in writing, payment shall be effected within
15 (fifteen) days following delivery, by means of a deposit into a bank account
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specified by the Seller. If the Buyer fails to meet all or part of his payment
obligation, the Seller shall be entitled to suspend his (delivery) obligations
towards the Buyer.
3.

The Buyer shall at no time have any right of set-off or be entitled to suspend
the agreement.

4.

Without prejudice to the other conditions of payment, all payments shall at all
times be exclusively destined for and used to settle the oldest uncleared
invoices. If an invoice is not paid within 15 (fifteen) days following delivery, the
Buyer shall be liable to pay 1.5% interest on the outstanding amount for each
month or part of a month during which the payment deadline is exceeded.
Moreover, any discount scheme in force shall no longer apply following the
expiry of this 15 (fifteen) days.

5.

In the event of failure to effect payment on due date, the Buyer shall be
deemed to be in default without the need for any summons or notice of default
being required. All the outstanding payments which the Buyer owes to the
Seller on that date shall be immediately and fully due and payable.

6.

If the Buyer requests or obtains a moratorium on payments, is declared
bankrupt or otherwise loses or is at risk of losing control or access to all or part
of his assets; sells, suspends or ends his business activities, and in all other
cases in which he is no longer able (or likely to be able) reasonably to fulfil his
obligations in their entirety, the full amount that the Buyer owes to the Seller on
that date will be immediately and fully due and payable and the Seller shall be
entitled to cancel the agreement with the Buyer, without prejudice to any other
remedies the Seller may have. These conditions shall be applicable
accordingly if the Buyer’s company changes its legal status and/or (in so far as
the Buyer is a legal person) there is a change in the management and/or the
ownership of the Buyer.

7.

The Seller is entitled to claim all costs and losses from the Buyer that arise
from (an attributable or non-attributable) failure by the Buyer to fulfil his
obligations, whether these costs are made in or out of Court.

8.

If the Buyer fails to fulfil his payment obligations (in an attributable or nonattributable way), the Seller shall be entitled to call in third parties to help
collect the outstanding amount. These non-judicial collection costs shall be
borne by the Buyer. These costs shall amount to 20% of the amount due, and
shall be a minimum of $8,000 Canadian plus applicable taxes. This does not
affect the Buyer’s obligation to pay the Seller the full amount of any additional
or any other non-judicial collection costs.

9.

The Seller expressly reserves the right to demand advance payments, partial
payment or payment on delivery from the Buyer.

Article 7: Default of the Buyer
1.
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if and as soon as the Buyer fails to take receipt of the goods within the
agreed delivery period and the Seller for his part is not in default as
regards the delivery;
if the Buyer fails to adequately comply with these general conditions;
if the Buyer fails to effect payment within the period and in the manner
specified in Article 6 of these general conditions.

2.

If the Buyer is in default as regards receipt of the goods, the Seller shall be
entitled to move the goods to a suitable location at the risk and cost of the
Buyer. The Buyer shall at all times meet the costs of the payment and any
damage sustained, both at the time and in the future.

3.

The Seller is also entitled to cancel the agreement unilaterally without legal
intervention, provided he notifies the Buyer in advance, and is also entitled to
claim full compensation from the Buyer. The Buyer can prevent the
cancellation of the agreement through immediate payment of the purchase
price plus an amount that is equal to the damage sustained by the Seller.

Article 8: Liability
1.

The liability of the Seller in respect of the Buyer for damage that is directly or
indirectly the result of his failure to comply with the agreement in full or in part,
or within the period specified, or in an adequate manner, or due to the
infringement of any other contractual or non-contractual obligation in respect of
the Buyer or third parties, shall be expressly limited to the obligations imposed
on the Seller in Article 4.3, such liability, however, being limited to the amount
equal to the invoice value of the goods or services in question.

2.

Any further liability, either for direct or indirect damages – including
consequential losses – shall be excluded from this liability unless there is
evidence of wilful default or gross negligence on the part of the Seller’s senior
and/or middle management, such that it causes this damage.

3.

The Buyer shall indemnify the Seller from all third party claims arising from
damage sustained by them due to the goods supplied by the Seller, unless
there is evidence of wilful default or gross negligence on the part of the Seller’s
senior and/or middle management.

Article 9: Force majeure
1.

The Seller shall at no time be held liable for costs, damage, interest or similar
payments should the Seller be unable to meet his obligations in respect of the
Buyer through circumstances beyond his control, in which case the Seller shall
notify the Buyer at the earliest opportunity.

2.

For the purposes of these general conditions, circumstances beyond the
Seller’s control shall be taken to mean all facts and circumstances outside the
control of the Seller, regardless of whether they could or could not have been
foreseen at the time when the agreement was concluded, which hamper the
normal implementation of the agreement or complicate it to such an extent that
implementation cannot reasonably be expected of the Seller, including (but not
limited to) lack of raw materials and a cessation or suspension of the supply of
raw materials or semi-manufactures due to weather conditions, transport
restrictions and (danger of) contamination; also operational breakdowns, flaws
in or damage to means of production, strikes or similar actions; (attributable or
non-attributable) deficiencies on the part of third parties sub-contracted by the

05-09-08

-5-

Seller; transport breakdowns and failure to obtain the necessary licenses; also
government measures including restrictions or bans on imports, exports,
transit, production or supply.
3.

If the Seller has concluded an agreement with more than one Buyer
concerning the same or similar goods and the Seller is unable to fully uphold
all the agreements due to circumstances beyond his control, he is entitled to
specify which agreements he will uphold and to what degree.

4.

Without prejudice to any other remedies the Seller may have, in the event of
circumstances beyond his control, the Seller retains the exclusive right to
cancel the agreement in respect of the component that has not yet been
implemented, once the situation of force majeure has continued beyond a
period of 4 (four) weeks, or else to adapt the agreement, including the prices
and/or conditions of supply, to the prevailing circumstances, without the Seller
being in any way liable.

Article 10: Retention of title
1.

The Seller shall retain ownership of all the goods delivered by him to the Buyer
until the purchase price of these goods has been settled in full. If, in the
context of such agreements, the Seller performs work for the Buyer for which
the Buyer is liable, the aforesaid retention of title shall continue to apply until
the Buyer has also settled these claims in full. The retention of title shall also
apply to claims which the Seller may acquire over the Buyer in respect of
deficiencies on the part of the Buyer relating to one or more of his obligations
vis-à-vis the Seller. The Buyer is not entitled to pledge the delivered goods that
are still retained in title by the Seller or to afford third parties any other rights
over them.

2.

The Seller shall be entitled to a pledge on the goods which have been paid for
by the Buyer and have thus been transferred to the ownership of the Buyer
and which are in the hands of the Buyer as additional security against any
claims whatsoever which the Seller may have against the Buyer.

3.

The Buyer shall, upon the first request by the Seller, provide these additional
securities, regardless of whether any claim on the part of the Seller is
immediately due and payable.

4.

Until full payment has been made to the Seller in accordance with these
Conditions and title in the goods has passed to the Buyer, the Buyer shall be in
possession of the goods as bailee for the Seller and the Buyer shall
store
the
goods separately and in an appropriate environment, shall ensure that
they
are
identifiable as being supplied by the Seller and shall insure
the goods against
all reasonable risks.

Article 11: Sanctions
1.
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2.

The fine for an infringement by the Buyer which results in goods other than
those of the Seller being traded under the Seller’s name, or which results in
the Seller’s goods being used for another purpose or in another way than that
specified by the Seller, will be increased to $22,000 Canadian for each
infringement, without prejudice to the right of the Seller to compensation for the
actual damage sustained.

3.

In the event of an infringement of one of the provisions contained in these
general conditions, the Seller is also entitled to immediately remove (or
arrange for the removal of) the delivered goods or the remainder of the goods
from the Buyer at the risk and at the cost of the Buyer.

Article 12: Miscellaneous
1.

All the agreements and any legal interaction between the Seller and the Buyer
shall be governed exclusively by the laws of the Province of Ontario.
Should there be any discrepancy between non-mandatory law and these
general conditions then the latter shall prevail.

2.

The United Nations Convention on contracts for the International Sale of
Goods (CISG), signed in Vienna on 11 April 1980 is not applicable to this
agreement.

3.

All disputes arising out of the interpretation or execution of these General
Conditions may be brought in the courts of the Province of Ontario and
each
party agrees to the jurisdiction of such court.
4.

If one or more provisions contained in these general conditions should be
found to be wholly or partially legally invalid, the other provisions shall be fully
upheld. Provisions stipulated by the Seller will then replace such invalid
provisions should the original provision be rejected on the grounds of invalidity.

5.

No waiver by the Seller of any breach of these Conditions by the Buyer shall
be considered as a waiver of any subsequent breach of the same or any other
provision.
--//--
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